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Introduction 

 
 On June 3, 2013, pursuant to Civil Service Commission Rule 12 (effective March 
9, 2013), Hearing Officer Timothy L. Nemechek was appointed to preside over the 
above-captioned appeal. 
 
 Petitioner, Brian Marshall (hereinafter referred to as “Officer Marshall” or 
“Petitioner") was represented by Sean T. Olsen, Esq.  Respondent Manager of Safety 
the Hon. Alex J. Martinez and Jess Vigil, Deputy Manager of Safety and the City of 
Denver (hereinafter referred to as  “Manager of Safety”, “Manager Martinez” or 
“Respondent”) were represented by Richard A. Stubbs, Esq. and John-Paul C. Sauer, 
Esq. of the Office of the Denver City Attorney. 
 
 Petitioner filed a Motion to Disregard Portions of Rule 12 that Conflict with the 
Denver City Charter and the Colorado and United States Constitutions on September 
20, 2013.  Respondent Manager of Safety filed his Response to the Motion on 
September 24, 2013.  The hearing on appeal was held on September 24-25, 2013. 
Petitioner filed his Reply to the Response to the Motion to Disregard Portions of Rule 12 
that Conflict with the Denver City Charter and the Colorado and United States 
Constitutions on October 9, 2013.  The record is closed and the matter is ready for a 
decision. 
 
 The following witnesses were sworn or affirmed and testified during the hearing: 
Officer Brian Marshall, Deputy Manager of Safety Jess Vigil, Ofc. Ernest Sandoval, Sgt. 
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Carlos Aragon, Cpl. Ethan Antonson, Technician Aaron Brill and Dan Montgomery 
(Retired Chief). 
 
 The following exhibits were offered and received into evidence: Exhibits 1(aa)-
(pp), 2, 3, 4, 5 and 6. 
 

Procedural History and Appeal 
 
 On May 24, 2013, Manager of Safety Martinez issued a Departmental Order of 
Disciplinary Action to Officer Marshall. The Order stated: 
 

Accordingly, the Written Command is modified and the presumptive penalty of 
ten (10) days suspension without pay is imposed for Officer Marshall's violation 
of RR-306, Inappropriate Force, of the Denver Police Department Operations 
Manual, a Conduct Category D violation.  Officer Marshall is hereby suspended 
without pay for ten (10) days which shall begin on June 16, 2013 through and 
including June 25, 2013. [Exhibit 1(cc)]. 
 

 A timely appeal was filed by Petitioner on May 31, 2013. 
 
 The Rules and Regulations at issue in this appeal are as follows: 
 
 RR-306 Inappropriate Force 

Officers shall not use inappropriate force in making an arrest or dealing with a 
prisoner or any other person.  [Exhibit 2-Appendix G] 

 
 Denver Police Department Use of Force Policy 105.01 et. seq.  

 
(1) Policy 
 
a. The Denver Police Department recognizes the value of all human life and 
is committed to respecting human rights and dignity of every individual, and the 
Constitutional right to be free from excessive force, whether deadly or not, by a 
law enforcement officer. The use of force, especially force likely to result in 
serious bodily injury or death (including a firearm), is a serious action. When 
deciding whether to use force, officers shall act within the boundaries of the 
United States and Colorado constitutions and laws, ethics, good judgment, this 
use of force policy, and all other relevant Denver Police Department policies, 
practices and training. With these values in mind, an officer shall use only that 
degree of force necessary and reasonable under the circumstances.                         

 
 … 
  

The reasonableness of a particular use of force must be judged from the 
perspective of a reasonable officer on the scene, rather than with the 20/20 
vision of hindsight. The calculus of reasonableness must embody allowance for 
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the fact that police officers are often forced to make split-second judgments, in 
circumstances that are tense, uncertain, and rapidly evolving, about the amount 
of force that is necessary in a particular situation. The reasonableness inquiry in 
an excessive force case is an objective one; the question is whether the officer's 
actions are objectively reasonable in light of the facts and circumstances 
confronting them, without regard to their underlying intent or motivation. 

 
Policing requires that at times an officer must exercise control of a violent, 
assaultive, or resisting individual to make an arrest, or to protect the officer, other 
officers, or members of the general public from risk of imminent harm. Officers 
may either escalate or de-escalate the use of force as the situation progresses or 
circumstances change.  Officers should recognize that their conduct immediately 
connected to the use of force may be a factor which can influence the level of 
force necessary in any given situation when reasonable under the totality of 
circumstances, officers should use advisement, warnings, verbal persuasion, and 
other tactics and recognize that officer may withdraw to a position that is 
tactically more secure or allows an officer greater distance in order to consider or 
deploy a greater variety of force options. When a suspect is under control, either 
through the application of physical restraint or the suspect’s compliance, the 
degree of force should be de-escalated accordingly. 

 … 
 
 b. The community expects and the Denver Police Department requires that 

peace officers use only the force necessary to perform their duties. The level of 
force applied must reflect the totality of the circumstances surrounding the 
immediate situation.  The officer need only select a level of force that is 
necessary and within the range of “objectively reasonable" options. Officers must 
rely on training, experience and assessment of the situation to decide the 
appropriate level of force to be applied. Reasonable and sound judgment will 
dictate the force option to be employed. 

 
 (3) a. Colorado law does not require an officer to retreat from an attack rather 

than resorting to physical force.  A peace officer is expected to take appropriate 
action to handle the situation and is authorized to use the reasonable and 
appropriate force necessary to overcome resistance.  The degree of force 
required may be different in different situations.  [Citation omitted] 

 
 Petitioner filed a timely Appeal and Petition for Review of Disciplinary Action on 
May 31, 2013.  Petitioner contends as part of his appeal that the Departmental Order of 
Disciplinary Action was not supported by a preponderance of the evidence and 
constituted an abuse of discretion by Manager of Safety Martinez.  Petitioner further 
requested a de novo review of the Departmental Order of Disciplinary Action. 
 
 Respondent contends that the Departmental Order of Disciplinary Action was 
appropriate and valid.  Respondent contends that the Manager of Safety's decision was 
not clearly erroneous and should be upheld by the Hearing Officer. 
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Findings of Fact 
 

 Based upon the evidence presented at hearing, the Hearing Officer makes the 
following Findings of Fact: 
 
 Petitioner has been a Denver Police Department Officer since April 21, 2006 and 
is assigned to the Gang Bureau.  He received training at the Highlands Ranch Public 
Safety Institute.  Officer Marshall also attended the DPD Academy.  As part of his 
training, he received training in threat assessment, proper use of force and techniques.  
This included training restraint techniques developed by the Israeli military known as 
“Krav Maga”.  [Exhibit 1(v)].  He also received CIT training.  By virtue of this training, 
Petitioner was taught to assess the situation, recognize the threat presented by a 
subject and respond with an appropriate level of force. 
 
 As part of his training, Ofc. Marshall learned when it was appropriate to use force 
and described a continuum that ranged from the following: 
 

1. presence of a uniformed police officer; 
2. verbal comments; 
3. simple holds; 
4. hand strikes;  
5. use  of devices such as tasers, batons and nun chucks;  
6. deadly force.  

 
 Petitioner was trained to recognize threats presented by a suspect and was 
taught that the goal was to de-escalate the situation as soon as possible, as the longer 
the situation continued the more dangerous it could become. The use of force 
depended on how a suspect acted. 
 
 On February 16, 2013, Petitioner and fellow Gang Bureau Officer Lee Ingersoll 
performed a traffic stop in the 4300 block of Morrison Road.  Petitioner observed a 
Cadillac driven by Shannon Riggs driving in an erratic fashion, crossing over the double 
yellow line.  The vehicle was stopped, as Petitioner suspected that the driver was 
driving under the influence.   
 
 When Officer Marshall approached the vehicle, he smelled alcohol and observed 
that Mr. Riggs had what is known as “meth mouth", commonly associated with abuse of 
methamphetamine.   Petitioner noted that methamphetamine was a stimulant; that it can 
cause subjects to be paranoid and violent.  Mr. Riggs did not have a valid driver's 
license and was asked to exit the vehicle. 
 
 He also observed Mr. Riggs had tattoos, which indicated a potential association 
or membership in a prison gang.   This included the three leaf clover (Aryan 
Brotherhood) or 211 group shamrock.  Petitioner Marshall asked for Riggs’s license and 
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registration.  Ofc. Marshall patted down Mr. Riggs for a weapon, placed the suspect in 
handcuffs and brought him to the back of the police car. 
 
 Officers Sandoval and Tritschler arrived at the scene as the cover unit.  
 
 Mr. Riggs consented to a search of the vehicle and Ofc. Ingersoll found a 
methamphetamine pipe.  Petitioner asked Mr. Riggs if he had been in prison, to which 
he responded affirmatively (in Iowa).  Petitioner observed that the suspect appeared to 
be overly upset when he was asked that question, saying that he did not have to tell the 
officer.  Officer Marshall apologized and tried to keep the conversation light as he 
wanted to show respect. 
 
 Mr. Riggs was agitated and moved toward him.   Petitioner stated the suspect 
was approximately twelve inches away from him and he was concerned that Mr. Riggs 
was going to either try to head butt him or spit on him.  Ofc. Marshall took Rigg’s arm 
and put his hand on his chin to prevent the suspect from spitting or head-butting him.  
Riggs then asked if he was going to tase him.  Petitioner was focused on getting Mr. 
Riggs to sit in the patrol car.   
 
 Ofc. Marshall moved Mr. Riggs to the patrol car and he sat in the back seat, with 
his legs extended out of the vehicle.  Mr. Riggs said “you know what – now I am 
resisting” and after that brought his knees up to his chest and made a violent push kick 
of both feet toward Ofc. Marshall.  Petitioner did not believe that Mr. Riggs was 
restrained and believed that he could attempt to kick him again, causing injury.  The 
Petitioner stepped back and struck Mr. Riggs twice in the face area with his fist.  Mr. 
Riggs then responded “I’m done, I’m done”.   
 
 Mr. Riggs was taken into custody after the incident.   He claimed that Petitioner 
had knocked out his teeth.   He spit blood throughout the interior of the police car.  
Photographs of the police car, as well as the suspect were admitted into evidence.  
[Exhibit 1(p)]. 
 
 Ernest Sandoval testified at the hearing.  He has been assigned to the Gang 
Bureau for two years and was present at the scene of the incident.  He saw Mr. Riggs 
get up off the bumper and noticed when Officer Marshall grabbed the suspect's arm.  
He confirmed that Mr. Riggs was combative, belligerent and was yelling at Petitioner.  
Mr. Riggs continued to be aggressive and the witness noted that although the suspect 
was handcuffed, he was not restrained. 
 
 Sandoval observed Petitioner in the space created by the open door.  He saw the 
suspect tried to kick Officer Marshall, but did not see Petitioner strike Riggs.  Sandoval 
confirmed that Riggs could have kicked Officer Marshall, causing injury. Officer 
Sandoval went around the other side of the police car to pull Mr. Riggs into the vehicle. 
 
 Carlos Aragon, who is a Sergeant in the Denver Police Department Gang Bureau 
testified at the hearing.  He went to the scene of this incident and notes that Petitioner 
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reported the use of force at the scene.  He conducted a video statement of Mr. Riggs.  
The suspect’s brother said that Mr. Riggs teeth were knocked out 3 – 4 months prior 
and that the teeth were rotting before the incident. 
 
 Aaron Brill, who was a technician with the Denver Police Department, also 
testified at the hearing.  He is an academy instructor and instructs officers in the use of 
force, as well as DPD’s guidelines for Use of Force.    
 
 Technician Brill testified that there was no hard and fast rule governing the use of 
force, as there are too many variables in any given situation.  Each situation depends 
on the nature of the suspect, the nature of the crime and the environment.  He noted 
that police officers are taught to use active aggression to deal with a perceived threat.  If 
an officer has a reasonable fear of bodily injury, running away is not an option and the 
threat should be met with active aggression. 
 
 Technician Brill noted that in similar circumstances, Ofc. Marshall had a right to 
overcome aggression such as the kick by grabbing a limb, kicking at the leg, closing the 
car door pushing the leg or kicking the leg.  
 
  Deputy Manager of Safety Jess Vigil testified that he reviewed the case to 
determine whether there was a violation of the Denver Police Department Use of Force 
Policy.  He sat as a judicial officer (county and district court judge) for 26 years.  He also 
worked as an Assistant City Attorney and Public Defender.   He had an understanding 
of the applicable Colorado and U. S. cases that governed the use of force.  He reviewed 
the IAB investigation, including the documents and evidence.  He also reviewed the 
information presented at the Chief's hearing. 
 
 Under Denver Police Department policy, officers are allowed to use force in order 
to exercise control over a suspect.  An officer must act reasonably and he 
acknowledged that these are split-second decisions.  Deputy Manager of Safety Vigil 
was not aware of the specific training DPD police officers received with regard to 
compliance with Use of Force policy 105.01.  He did not have specific information as to 
this officer's training. 
 
 He reviewed the circumstances of the confrontation and noted Petitioner was 
presented with a violent suspect.  He concluded that Ofc. Marshall did not apply 
reasonable force therefore violating RR-306 when restraining Mr. Riggs.  He stated 
everything but the two fist strikes was reasonable.   He concluded that the Petitioner 
could have used the door of the police car or could have waited until Officer Sandoval 
went around the other side.  He believed that Mr. Riggs did not pose a threat.  He also 
believed that the officer could have retreated.  He testified that the level of threat posed 
by Mr. Riggins was minimal and manageable.  He felt that the officer could have used 
de-escalating measures under these circumstances. 
 
 When considering the totality of the circumstances, Deputy Manager of Safety 
Vigil concluded there was a violation of RR-306 when Officer Marshall struck Mr. Riggs.  
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This was determined to be an inappropriate use of force.  As such, Petitioner was found 
to have violated DPD policy. 
 
 When issuing the Departmental Order of Disciplinary Action he concluded that 
Petitioner violated DPD policy.  Under the DPD Discipline Matrix, this was a Category D 
violation.  The presumptive penalty for a conduct category D violation was ten-day 
suspension without pay.  Deputy Manager of Safety Vigil considered the discipline 
record of Petitioner, noting that he had no significant disciplinary history. Petitioner 
received five commendations, including two STAR awards.  However, he determined 
that these mitigating factors are not sufficient to warrant anything other than the 
imposition of the presumptive penalty. 
 

Conclusions of Law 
 

 Based upon the foregoing Findings of Fact, the Hearing Officer makes the 
following Conclusions of Law:  
 
 Constitutional Question 
 
 The Hearing Officer has first considered the constitutional challenge presented to 
Rule 12, as amended effective March 9, 2013.    The issue presented by this Motion 
concerns the effect of the amendments to Rule 12.   Petitioner contends that he has a 
right to a de novo hearing and that to the extent the amendments to Rule 12 have 
abrogated a de novo review by the Hearing Officer, the amendments are 
unconstitutional.   Respondent argues that Petitioner has been provided sufficient 
procedural protections that have safeguarded his procedural due process rights.  As a 
consequence, the amendments to Rule 12 were consistent with the City Charter and 
pass constitutional muster.  Respondent also disputes whether Petitioner has a right to 
a de novo hearing. 
 
 The Hearing Officer denies Petitioner's Motion to Disregard those portions of 
Rule 12 which are claimed to be constitutionally infirm.  The Hearing Officer has 
concluded that nothing in the City Charter or the Civil Service Commission Rules, as 
amended, vests him with the authority to invalidate portions of Rule 12 as 
unconstitutional.  In fact, there is a question whether a Hearing Officer has jurisdiction to 
consider a constitutional challenge. 
 
 Further, the Hearing Officer has determined that Petitioner's constitutional 
challenge is more properly the subject of an original action filed in the District Court 
pursuant to C.R.C.P. 106(2).1

 
 

  
 
 
                                                           
1 Having made this determination, the Hearing Officer has not reached the question whether this 
constitutional challenge is one that constitutes a “facial” versus “as applied" challenge. 
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 Respondent’s Burden 
 
 Pursuant to CSC Rule 12 (8) (D)(2), the Hearing Officer finds that Respondent 
Manager of Safety and the City of Denver satisfied its burden of proof in presenting 
evidence in justification of the departmental action.  This evidence includes 
Departmental Order of Disciplinary Action and the supporting documentation. The 
Hearing Officer finds and concludes that this evidence created a reasonable inference 
of correctness of Respondent’s conclusion that Petitioner violated RR-306. 
 
 Petitioner’s Burden 
 
 The inquiry then turns to whether Petitioner has submitted sufficient evidence to 
support an Order that would warrant reversal or modification of the Departmental Order 
of Disciplinary Action.  In this regard, the Hearing Officer has considered the testimony 
of the Petitioner, as well as the witnesses called on his behalf.  The hearing Officer also 
considered the testimony of Deputy Manager of Safety Vigil, as well as the documentary 
evidence adduced at hearing.  The Hearing Officer's considerations are governed by 
Rule 12, which provides in pertinent part: 
 
 Section 9 
 

(B)(1)(a) “Hearing Officers shall not substitute their judgment for that of the 
Manager of Safety concerning any policy considerations underlying a discipline, 
to approve the interpretation of departmental rules and regulations, and may only 
reverse or modify the manager's decisions concerning policy considerations 
when it is shown to be clearly erroneous.  Hearing officers shall not substitute 
their judgment for that of the Manager of Safety in determining the appropriate 
level of penalty to be imposed for a sustained violation, and may only modify the 
disciplinary penalty imposed when it is shown to be clearly erroneous. 

 
(b) A Hearing Officer may reverse or modify the Manager of Safety's 
Departmental Order of Disciplinary Action on the basis of issues raised by the 
petitioner concerning policy considerations, existing rule violation or imposed 
penalty, only when it is shown to be clearly erroneous. 

 
(c) The Departmental Order of Disciplinary Action shall be deemed to be 
“clearly erroneous", in whole or in part, in the following circumstances: 

 
(i) The decision, although supported by the evidence, is contrary to what a 
reasonable person would conclude from the record as a whole;" 

 
 Pursuant to Rule 12, the Hearing Officer is empowered to resolve conflicts in the 
evidence, determine the weight to be accorded expert testimony and to draw plausible 
inferences from the evidence.  In the case at bench, the Hearing Officer finds and 
concludes from the evidence before him that the Manager of Safety's conclusion was 
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clearly erroneous, when considering the circumstances that confronted Ofc. Marshall on 
February 16, 2013.    
 
 The Hearing Officer has considered the documentary evidence, as well as the 
testimony of the witnesses, starting with Petitioner’s testimony and those of the 
witnesses.  The Hearing Officer found the Deputy Manager of Safety to be a credible 
and knowledgeable witness.  His professional background and experience leads to the 
conclusion that he both understood the legal standard and how it applies it to the case 
at bench.  However, Respondent’s decision was not supported by the evidence in 
several respects.     
 
 First, Respondent did not consider the training received by Ofc. Marshall with 
regard to the use of force and how this was applied in this situation.  Ofc. Marshall's 
testimony, which was corroborated by Technician Brill, was that the officer has 
discretion to use the appropriate level of force, including applying a greater level of force 
than that used by the suspect.  
 
 This regard, the DPD Use of Force Policy 105.01 (1)(b) provides in relevant part: 
 

“The level of force applied must reflect the totality of circumstances surrounding 
the immediate situation. The officer need only select a level of force that is within 
the range of objectively reasonable options.  Officers must rely on training, 
experience and assessment of the situation to decide an appropriate level of 
force to be applied.  Reasonable and sound judgment will dictate the force option 
to be applied.”  

 
 In this case, Petitioner testified credibly that he relied on his training when 
assessing the situation and perceiving the threat that Mr. Riggs presented.  He believed 
that the suspect was engaged in active aggression and constituted a threat to his 
safety.  In his assessment of the situation, he concluded that the level of force needed 
to be escalated.   
 
 Nothing in the Departmental Order of Disciplinary Action or in Deputy Manager of 
Safety Vigil's testimony demonstrated that Respondent considered the impact of this 
training and how it led to the level of force that was applied to this suspect.  The other 
officers called to testify at the hearing corroborated the fact that this training is provided 
by the Denver Police Department for its officers to be utilized when a confrontation 
occurs, such as the one in the case at bench.  The failure by Respondent to consider 
the impact of this training and how it played out in the confrontation constitutes clear 
error. 
 
 Second, when determining whether Petitioner violated RR- 306, the decision is 
governed by a determination whether an officer in Petitioner's position exceeded the 
level of force warranted by the circumstances.  In making this evaluation, the officer's 
conduct is to be determined by the conditions that were extant when the incident 
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occurred.  This standard is articulated by DPD’s Use of Force policy section 
105.01(1)(a). That policy sets forth in pertinent part: 
  

"The reasonableness of a particular use of force must be judged from the 
perspective of a reasonable officer on the scene, rather than with the 20/20 
vision of hindsight."  

 
 Deputy Manager of Safety Vigil incorrectly applied the reasonableness standard, 
as he determined that Officer Marshall had other options available to him and did not 
need to strike Mr. Riggs. The Hearing Officer concludes that the Deputy Manager of 
Safety substituted his own judgment and experience, having the benefit of 20/20 
hindsight.   This post-factum determination made by Respondent, as reflected in the 
Departmental Order of Disciplinary Action and The Deputy Manager of Safety’s 
testimony did not contain an analysis of the specific situation Petitioner was confronted 
with when this incident occurred.  The Hearing Officer concludes this was an erroneous 
application of the DPD Use of Force policy, which warrants a reversal of the discipline. 
 
 Third, the decision made by Respondent as found in the Departmental Order of 
disciplinary action did not fully analyze the scope of the threat presented by the suspect 
in this case.   Respondent failed to fully weigh the evidence and consider whether Mr. 
Riggs, as an intoxicated suspect, was acting as an active aggressor and constituted a 
threat to Petitioner and the other officers in the area.  The DPD Use of Force policy 
specifically articulates these factors as considerations when making the determination 
whether the involved officer acted reasonably in applying force.  The failure of 
Respondent to make specific findings as to these factors constitutes clear error. 
 
 Therefore, the Hearing Officer concludes that the determination made by 
Respondent that Petitioner violated departmental policy and was subject to this 
discipline was clearly erroneous.  The Hearing Officer finds that the specification RR-
306 was not sustained. 
 

Order 
 

   The Departmental Order of Disciplinary Action is reversed, as follows: 
 
 The Decision regarding RR-306, Inappropriate Force is reversed as not 
sustained and the imposition of discipline is reversed.  Petitioner's suspension of ten 
(10) days is reversed. 
  

Notice of Appeal Rights 
  
 Petitioner and Respondent are hereby notified that their right to appeal the 
decision herein either to the Commission or directly to the District Court in 
accordance with the Colorado Rules of Civil Procedure currently in effect.  An 
appeal to the Commission shall be initiated by filing original and one copy of a 
notice of appeal with the Commission within 15 calendar days of the date noted 



 11 

on the certificate of mailing/service of the Hearing Officer's decision by the 
Commission, and properly serving the notice on opposing party or counsel, 
including a certificate of service/mailing. 
 
  
 DATED this 4th day of November, 2013. 
 
      TIMOTHY L. NEMECHEK 
       
       
      

    Timothy L. Nemechek 
s/ Timothy L. Nemechek  

   HEARING OFFICER 
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